III. Epidemiologic Surveillance and Disease
Control

A. Mandatory Reporting

As of July 1989, only 28 (56 percent) States re-
quired reporting of HIV-positive test results to the
public health department (CDC 1989; Gostin, 1989d).
One reason for this is that most States do not classify
HIV as a sexually transmitted disease (STD). Such a
classification in most States would trigger the report-
ing requirements under the State public health statute.

In the two large seroprevalence States, court cases
were filed by physicians' associations to compel the
public health departments to designate HIV as an
STD, and thereby put into effect the States' reporting
and testing regulations for STD's.

In the California case, the plaintiffs withdrew their
suit. In New York, the court held that the classifica-
tion of diseases is within the sole discretion of the
public health commissioner unless he or she acts in an
arbitrary or capricious manner. In this case, the evi-
dence supported the commissioner's decision not to so
designate the disease (NY State Society of Surgeons v.
Axelrod).

B.  Testing/Screening

1. Informed consent

The issue of whether health care providers,
employers, insurers, or others can test a person with-
out his or her knowledge or consent is highly con-
troversial (Gostin 1989b), Health care providers have
traditionally gotten consent for the drawing of blood,
but not necessarily for each and every test performed
on the blood. The question for the courts to resolve is
whether the law requires specific informed consent
for HIV tests, The two areas of law that are relevant
are the common law doctrine of informed consent
and more recent HIV-specific consent statutes.

Many of the more interesting cases are filed but are
yet to be decided. These cases usually concern not
only testing and informed consent, but also unauthor-
ized disclosure of confidential information. See, e.g.,
Doe v. Maccabees Mutual Life (HIV test performed by
insurance company despite express refusal by ap-
plicant); Doe v. Dyer-Goode (physician tested for HIV
for the purpose of marital application even though
only a syphilis test was required by law); Doe v. Conly
(unauthorized HIV test result while being treated for
diabetes); Doe v. Wills Eye Hospital (HIV test on pa-
tient without consent or counseling); Doe v. Trident
Cruise Services (employee tested during employment
physical without consent). Two cases, Conly and Wills
Eye Hospital, include a count of negligent medical

malpractice for failure to provide counseling in addi-
tion to the positive test results.

The Massachusetts Supreme Judicial Court in
Guardianship of Anthony held that a mentally retarded
adult could not be tested against his will. The court
decided that a probate court did not have any power
to order Anthony or his sexual partner to be tested.

2. Constitutional search and seizure

The fourth amendment to the Constitution prohibits
the State from carrying out unreasonable searches and
seizures. The courts, including the U.S. Supreme
Court, have been quite clear that a blood test is a
search within the meaning of the fourth amendment;
see, e.g., National Treasury Employees Union v. Von
Raab, 109 S. Ct. 1384 (1989). The major question is
whether the searches are "reasonable."

Two Federal courts have held that State or munici-
pal testing programs potentially violate the fourth
amendment. The case of Glover v. Eastern Nebraska
Community Office of Retardation is discussed in the
section on health care discrimination. In Glover the
eighth circuit court of appeals held that a testing
requirement for health care workers at a mental
retardation facility violated the workers' fourth
amendment rights because of the minimal risk of
transmission. The court in Anonymous Fireman v. City
of Willoughby similarly found a fourth amendment
violation when the city ordered all its fire fighters to
be tested for HIV.

The critical issue under the fourth amendment for
future cases will be whether the State can dem-
onstrate a significant risk of transmission and that test-
ing is a reasonable public health measure to reduce
that risk.

The courts have upheld Federal screening pro-
grams both on constitutional and statutory grounds.
In Local 1812, Amer, Fed. ofGov't, Employees v. U.S.,
employees challenged the State Department's manda-
tory program of screening of employees seeking serv-
ice abroad. The court decided that the epidemiologic
fact of lack of transmission from casual contact was
not the predominant issue, It said the purpose of the
State Department program was not to avoid con-
tagion, Rather, the purpose was to ensure that foreign
service employees were not exposed to opportunistic
infections while posted abroad. The State Department
was also concerned with maintaining a positive image
of America abroad. That image could have been tar-
nished if it became known that some of its employees
were HIV positive.

In Batten v. Lehman, a Federal district court re-
fused to grant a temporary injunction to prevent the
Navy from continuing its program of screening and
excluding HIV-positive short-term active duty person-
nel from the service.ospital claimed that he
